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IN THE

United States Circuit Court of Appeals,

NINTH CIRCUIT.

THE SCHOONER "LA NINFA," Whitelaw.

Claimant and Appellant,

vs.

THE UNITED STATES OF AMERICA,

Libellant and Respondent.

BRIEF OF APPELLANT.

Specification of Error.

First. That it appears from the record and evidence in said cause

that the acts complained of, on which the decree of forfeiture of said

schooner was based, to-wit, the killing of fur seals within the waters
of Alaska Territory, and being engaged in the killing of fur seals, were
not in fact committed by the claimant or his agents, or said schooner,

or anyone on board thereof.

Second. That it appears from the record and evidence in said

cause, that no fur seal or other seal were killed within the waters of

Alaska Territory by the claimant, his agents, or the said schooner, or

those on board thereof
; nor was said schooner, or any person on board

thereof, engaged in such killing.

Third. That it affirmatively appears from .said record and evidence

that no seal was killed or sought to be killed by said schooner, or those

on boai'd thereof, after notice received b}^ her of the proclamation of

the President against the killing of seal in the Bering Sea.
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Statement of Facts.

On the 7th of July, 1891, the schooner ' La Ninfa" was in the Ber-

ing Sea engaged in sealing. She had taken nineteen seals up to that

time, part of which only had been taken in that sea. On that day the

commanding officer of the United States cutter "Thetis" boarded the

schooner, warning her of the President's proclamation and ordering her

to leave the sea. The Master of the schooner replied that he was fit-

ted out for whaling as well as sealing, and asked if he could not re-

main and whale. The answer was that he "had a right to whale, but

"he must not tamper with the seals."

After the warning thus received, no seals were caught and no at-

tempt was made to catch any. The schooner was engaged in whaling.

On the 14th, when about twenty miles off St. Paul's Island, she was

seized by the United States cutter "Corwin," taken into Ounala.ska and

afterwards libelled and forfeited in this action, (Transcript, p. 20) not

for any violation of the prohibition implied by the President's pro-

clamation, or for the killing or attempthig to kill .seal thereafter, but

because she had previously thereto killed some .seals in Bering Sea-

(Findings of Fact, p. 52.) There is no evidence that any of the acts

of the schooner's crew were done within a marine leaafue of the shore.

II.

The schooner was not guilty of killing or attempting to kill seal

within the limits of Alaska Territory, or the waters thereof.

There is no evidence whatever that any such act was committed
within the distance of a marine league from Alaskan Territory, and
the claimant's contention is that the territory of Alaska and con-

.sequently, the dominion of the United States, extends no further.

Says Woolsey (International Law, p. 73). "The recent controversy

"between Great Britain and the United States involving the right of

"Briti.sh subjects to catch seals in North Pacific waters, appears to be

''an attempted revival of these old claims to jurisdiction over broad

"stretches of sea. That an international agreement, e.stabli.shino- a

"national close season for the fur seal, is wise and necessary, no one

"will dispute. But to prevent foreigners from sealing on the high sea,

"or within the Kam.schatkan .sea (which is not even enclosed by
"American territory, its west and northwest shores being Ru.ssian) is

"as unwarranted as if England should warn fishermen of other nation

-

"alities of!" the Newfoundland Banks."
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The only question in the case at bar is whether the Behring Sea,

at a distance of more than a league from the American shore is Alaskan

territory or the waters thereof. We submit that no authority for such

a claim can be found in any adjudicated case or in any text book on

the subject.

On the contrary, it is everywhere held that there is no such thing

or claim recofrnized as dominion over the high seas.

We submit that the decree of the Court below should be reversed.
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